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Farmers' market panel stresses First Amendment, limits to
privatization
By Emily Ernsberger The Herald-Times  19 hrs ago

Buy NowHundreds of people shop in August at the Bloomington Community Farmers’ Market at Showers
Common, next to City Hall. It was the �rst time the market had been open following a two-week
suspension. (Rich Janzaruk / Herald-Times)
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A panel discussion of issues surrounding the Bloomington Community Farmers’ Market

emphasized the importance of and legal limitations to freedom of speech Saturday.

The panel, called “Farmers’ Market 2020: Considering Our Options,” was hosted city of

Bloomington to review challenges regarding free speech, inclusion and safety during the 2019

market season, and consider options for the market during the 2020 season.

Panelists included Jeannine Bell and Steve Sanders, Indiana University Maurer School of Law

professors, and Jane Henegar, executive director of the American Civil Liberties Union of

Indiana. These panelists were on a previous panel regarding the city’s options for the market

earlier in the season. Rashall Brackney, chief of police in Charlottesville, Virginia, was also on

the panel via video call, representing the Divided Community Project. The Divided Community

Project’s Bridge Initiative, operating out of The Ohio State University’s Moritz College of Law,

has been working with the city of Bloomington since August. The organization’s report

regarding the market will be made available later this month.

Questions initially addressed to the panel were collected by public feedback received

throughout the market season and other commonly raised questions.

Regarding government limitations and the freedom of speech, initial questions focused on the

right to remove vendors from the market based on beliefs, and if hate speech can be

regulated.

“I don’t mean to be �ippant, but the First Amendment has not changed since July,” Sanders said

in one of his �rst statements.
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Hundreds of residents signed a letter in June alleging the owners of Schooner Creek Farm, a

vendor at the market, were involved in white supremacist activities. The letter based those

allegations on online chat room conversations leaked by left-leaning activist site Unicorn Riot

and FBI records of testimony regarding the vandalization of a synagogue in Carmel.

In the July panel, the legal scholars said it would be against the law to remove anyone from

vending based on their individual beliefs, or if they had previously engaged in hate speech or

used hate speech at the market.

Schooner Creek Farm owner Sarah Dye acknowledged in August that she’d written the posts,

but has since said she rejects white supremacy.

Dye is a self-described identitarian and has aligned herself with the American Identity

Movement’s mission to “staunchly defend the preservation of America’s historical

demographics in the face of mass immigration, and are opposed to the demonization of and

discrimination against America’s white majority.”

Hate speech in and of itself cannot be regulated, panelists stressed, though anything that

incites violence or spurs people to become violent can be regulated. But to hold a belief that

others �nd hateful is not something that can be regulated.

“Regardless of our personal views and ideologies, when we decide that we’re going to regulate

these certain type of speech, we have to be mindful that lens can always be pushed back and

someone can attempt to regulate yours if they do not agree with your philosophies or values,”

Brackney said.

Another emphasis was educating attendees and viewers on the time, place, manner limitations

municipalities can set on speech. For instance, Information Alley, an area of the farmers’

market where people may protest or hand out �yers, is a content-neutral rule that still allows

for speech. Arresting protesters, such as one professor in July and members of the protest

group Purple Shirt Brigade, was lawful.

“I think there have been two distinct camps in this controversy this summer, both of which

have claimed the city was showing favoritism to the other side,” Sanders said. “ ... My sense is it

came from a lack of understanding of what the law is and what is allowable.”
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Some discourse surrounding solutions to the market has included the idea that privatizing the

market would allow for regulation as to who can and cannot vend. But just because vendor

limitations could be set, doesn’t mean the issue of white supremacy at the market would

necessarily go away. Brackney and Sanders both emphasized that ideology is not a protected

class of discrimination, unlike race, sex, religion, orientation, national origin and sexual

orientation. Therefore, private businesses could refuse business to someone based on

something like party a�liation or beliefs. But Brackney suggested that if something like a

market should be for everyone, and utilizing that type of discrimination goes against the

purpose of something for the public.

“When you are open to the public, you have to be careful. That means people should have the

ability to walk in utilizes resources, patronize your facilities, etc.,” Brackney said. “You have to

be careful that you don’t �nd yourself thinking that privatization is the option that gets you

where you want to be in attempting to regulate the behaviors or ideologies of individuals

whose behaviors don’t align with ours. So be careful to think that privatization gets you

completely there, because then you will �nd yourself on defending suits.”

Legal limitations could also take place if a private market’s space was rented, either from the

government or from a private land owner. And if the city were to hand o� the market to a

private organization simply because they wanted to see limitations that a municipality can’t

legally impose, it could expect to be sued.

“It’s not just that it can be sued, it will,” Bell said. “With the intention of circumventing the First

Amendment, they should be sued.”
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Brackney shared two strategies that have worked in Charlottesville since the Unite the Right

rally, a white supremacist, alt-right event that killed one person, in 2017. Both solutions involve

dealing with controversial groups directly.

Hiring liaisons to speak on behalf of a city to a hate group about what will not be tolerated,

such as violence, has been especially helpful between hate groups and the police department,

Brackney said.

“As uncomfortable as it is, you have to have those di�cult conversations,” she said. “You have

to establish liaisons with groups that you do have challenges with, because they’re coming to

your community anyway. So you better be as prepared and as informed as you can. One of the

strategies we used in 2018, after the rally, I made it extremely clear that you can come to

Charlottesville, absolutely, feel free. However, we will not tolerate your violence, we will not

tolerate disrespecting the community, and if there were those behaviors that can be policed,

rest assured we are going to police you and use every aspect of our resources to do that.”

Part of those e�orts is also �guring out what hate groups have planned, something Brackney

said is easy to �nd out because they often brag about what they want to do.

Also negotiating how many people of a certain organization can be present at public events has

been a newfound but also successful way of curbing violence and discomfort, she said. For

instance, no more than two members of a certain group can be present at an event at a time. If

a third member comes, they cannot support any apparel or indicate in any other way they are

a member.

After receiving a recommendation from Hamilton and the city’s parks department, the

Bloomington Board of Parks Commissioners will have the responsibility of determining the

future role the city will play in operating the market. The meeting in which to decide whether or

not the market will remain public will be Jan. 9 at 4 p.m. A Farmers’ Market Advisory Council

meeting will also take place at 5:30 p.m. Monday in City Hall, 401 N. Morton St.
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Emily Ernsberger

Contact Emily Ernsberger at 812-331-4368, eeernsberger@heraldt.com or follow @EmilyErns on Twitter.
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